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Even otherwise, vide order dated 11.08.2003, he was
classified permanent employee and he was only sole earning
member of the family. After his death, he left two unmarried
daughters and wife, who had no source of income, thus it is fit
case in which compassionate appointment is liable to be given to
one of the dependent i.e. petitioner, hence, the impugned order
dated 07.03.2022 is hereby quashed. Let application of the
petitioner be considered as per policy dated 29.09.2014 and
31.08.2016. Amount of Rs. 2,00,000/- be return upon issuance of
appointment order.

Writ Petition is allowed.
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2. Classification of Employees- Employees shall be
classified as- (i) permanent, (ii) permanent
seasonal (iii) probationers, (iv) Badlies, (v)
apprentices, (vi) temporary, [and (vii)fixed term
employment's employee:]

(i) A 'permanent' employee is one who has
completed six months' satisfactory service in a
clear vacancy in one or more posts whether as a
probationer or otherwise, or a person whose
name has been entered in the muster roll and
who is given a ticket of permanent employee.

(vi) 'temporary employee' means an employee
who has been employed for work which is
essentially of a temporary character, or who is
temporarily employed as an additional employees
in connection with the temporary increase in the
work of a permanent nature provided that in case
such employee is required to work continuously
for more than six months he shall be deemed to
be permanent employee, within the meaning of
clause(i) above.
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(@) Civil Appeal No. 1270 of 2006 (Branch Manager, M.P. State Agro

Industries Development Corpn. Ltd. & Another v/is Shri S.C. Pandey)
Decided On, 24 February 2006

16. The Industrial Courts and High Court inter alia proceeded on the basis
that the respondent having completed 240 days of service during the
preceding 12 months, he should have been regularized in service. Section
25-B of the Industrial Disputes Act was also invoked on that premise. The
Labour Court, however, wrongly equated classification with regularization.
The term 'regularization' does not connote  permanence.

17. The question raised in this appeal is now covered by a decision of this
Court in M.P. Housing Board & Anr. v. Manoj Srivastava [ Civil Appeal
arising out of SLP (Civil) No. 27360/04 disposed of this date] wherein this
Court clearly opined that: (1) when the conditions of service are governed
by two statutes; one relating to selection and appointment and the other
relating to the terms and conditions of service, an endeavour should be
made to give effect to both of the statutes; (2) A daily wager does not hold a
post as he is not appointed in terms of the provisions of the Act and Rules
framed thereunder and in that view of the matter he does not derive any
legal right; (3) Only because an employee had been working for more than
240 days that by itself would not confer any legal right upon him to be
regularized in service; (4) If an appointment has been made contrary to the
provisions of the statute the same would be void and the effect thereof
would be that no legal right was derived by the employee by reason thereof.

18. The said decision applies on all fours to the facts of this case. In
Mahendra Lal Jain (supra) this Court has categorically held that the
Standing Orders governing the terms and conditions of service must be
read subject to the constitutional and statutory limitations for purpose of
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appointment both as a permanent employee or as a temporary employee.
An appointment to the post of a temporary employee can be made where
the work is essentially of temporary nature. In a case where there existed a
vacancy, the same was required to be filled up by resorting to the
procedures known to law i.e. upon fulfilling the constitutional requirements
as also the provisions contained in the 1976 Regulations. No finding of fact
has been arrived at that before the respondent was appointed, the
constitutional and statutory requirements were complied with.

19. A Constitution Bench of this Court in State of Punjab v. Jagdip Singh &
Ors. [(1964 (4) SCR 964] has categorically held that if an order of
confirmation is passed when no post was available and that too by a person
who was not authorized therefor, the appointment would be void. We have
noticed hereinbefore that the Branch Manager in his letter dated 27.9.1985
addressed to the Regional Manager stated that the respondent had already
been appointed w.ef. 16.9.1985. Before the Labour Court, the offer of
appointment had not been produced. It had not, therefore, been disclosed
as to on what terms and conditions he was appointed.

20. A Full Bench of the Madhya Pradesh High Court in Narayan Singh
Rathor (supra) held:

"Service conditions are essentially matters of agreement
between employer and the employee. Where the employer
frames regulations or rules relating to conditions of service,
they are treated as part of the conditions of service of the
employee. M.P. Industrial Employment (Standing Orders)
Act, 1961 was enacted to provide for rules defining with
sufficient precision in certain matters the conditions of service
of employees in certain undertakings in the State. It
contemplates statutory interventions in service conditions of
employees in certain undertakings. Rules have been framed
under the Act. There is no doubt that the intention is to
improve the service conditions of the employees and ensure
that they are not adversely affected by unilateral action of the
employers. But the contours of intervention cannot be
extended beyond the statutory frame

21. In Dwarika Prasad Tiwari (supra), whereupon Mr. Mathur placed
reliance, a Division Bench of this Court accepted the views of the Full
Bench in Narayan Singh Rathor (supra). However, it was held that the
Standing Order categorizes the nature of employment and it does not
classify individual employees in different posts according to the hierarchy
created in a department and thus the proviso to Rule 2 does not apply to
promotions or regularizations in higher grade.



22. Such appointments, in our opinion, having regarding to the decisions in
Mahendra Lal Jain (supra) and Manoj Srivastava (supra) must be made in
accordance with extant rules and regulations. It is also a well settled legal
position that only because a temporary employee has completed 240 days
of work, he would not be entitled to be regularized in service. Otherwise
also the legal position in this behalf is clear as would appear from the
decision of this Court in Dhampur Sugar Mills Ltd. v. Bhola Singh [(2005) 2
SCC 470] apart from Mahendra Lal Jain (supra).

(b) CIVIL APPEAL Nos.2417-2418 /2014 (Hari Nandan Prasad & Anr vs
Employer I/R To Mangmt.Of F.C.I. &others) , Decided on 17 February, 2014

29. A close scrutiny of the two cases, thus, would reveal that the law laid
down in those cases is not contradictory to each other. In U.P. Power
Corporation, this Court has recognized the powers of the Labour Court and at
the same time emphasized that the Labour Court is to keep in mind that there
should not be any direction of regularization if this offends the provisions
of Art.14 of the Constitution, on which judgment in Umadevi is primarily
founded. On the other hand, in Bhonde case, the Court has recognized the
principle that having regard to statutory powers conferred upon the Labour
Court/Industrial Court to grant certain reliefs to the workmen, which includes
the relief of giving the status of permanency to the contract employees, such
statutory power does not get denuded by the judgment in Umadevi’s case. It
is clear from the reading of this judgment that such a power is to be exercised
when the employer has indulged in unfair labour practice by not filling up the
permanent post even when available and continuing to workers on
temporary/daily wage basis and taking the same work from them and making
them some purpose which were performed by the regular workers but paying
them much less wages. It is only when a particular practice is found to be
unfair labour practice as enumerated in Schedule IV of MRTP and PULP Act
and it necessitates giving direction under Section 30 of the said Act, that the
Court would give such a direction.

TNNTIRNNTNNNNNNNNNANNNY

34. On harmonious reading of the two judgments discussed in detail above,
we are of the opinion that when there are posts available, in the absence of
any unfair labour practice the Labour Court would not give direction for
regularization only because a worker has continued as daily wage
worker/adhoc/temporary worker for number of years. Further, if there are no
posts available, such a direction for regularization would be impermissible. In
the aforesaid circumstances giving of direction to regularize such a person,
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only on the basis of number of years put in by such a worker as daily wager
etc. may amount to backdoor entry into the service which is an anathema
to Art.14 of the Constitution. Further, such a direction would not be given
when the concerned worker does not meet the eligibility requirement of the
post in question as per the Recruitment Rules. However, wherever it is found
that similarly situated workmen are regularized by the employer itself under
some scheme or otherwise and the workmen in question who have
approached Industrial/Labour Court are at par with them, direction of
regularization in such cases may be legally justified, otherwise, non-
regularization of the left over workers itself would amount to invidious
discrimination qua them in such cases and would be violative of Art.14 of the
Constitution. Thus, the Industrial adjudicator would be achieving the equality
by upholding Art. 14, rather than violating this constitutional provision.

(C) CIVIL APPEAL Nos.5632 /2006 (Punjab Water Supply & Sewerage Board
vs Ranjodh Singh & Ors Decided on 6 December, 2006

{See also State of Madhya Pradesh & Ors. vs. Yogesh Chandra Dubey & Ors.
[(2006) 8 SCC 67)] and State of M.P. & Ors. vs. Lalit Kumar Verma [2006
(12) SCALE 642].} In the instant case, the High Court did not issue a writ of
mandamus on arriving at a finding that the respondents had a legal right in
relation to their claim for regularisation, which it was obligated to do. It
proceeded to issue the directions only on the basis of the purported policy
decision adopted by the State. It failed to notice that a policy decision cannot
be adopted by means of a circular letter and, as noticed hereinbefore, even a
policy decision adopted in terms of Article 162 of the Constitution of India in
that behalf would be void. Any departmental letter or executive instruction
cannot prevail over statutory rule and constitutional provisions. Any
appointment, thus, made without following the procedure would be ultra vires.

(d) Contempt petition (civil) No. 771/2015 (Ram Naresh Rawat & Ors V.
Ashwini Rai & Ors.Decided on 15 December, 2016.

17) With this, we advert to the question posed above. In the first blush, this
question appears to be somewhat puzzling, as to how such a question can
arise because normally an employee who is given the designation of
'vermanent employee' should be treated as 'regular employee' as well.
However, this puzzle vanishes when we examine the standing orders, acts
and rules in question under which designation of 'permanent employee' is
acquired. Fortunately for us, we are not trading on a virgin territory.
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18) This Court has already examine the issue in the context of these very
standing orders of Madhya Pradesh. In the case of Mahendra L. Jain & Ors. v.
Indore Development Authority & Ors. , this Court analyzed the Standard
Standing Order in question and held that permanent classification does not
amount to regularization, inasmuch as it was noted that the matter relating
to the recruitment is governed by a separate statute, as can be seen from the
following discussion therein:
“28. The 1961 Act provides for classification of employees in
five categories. The 1973 Act, as noticed hereinbefore, clearly
mandates that all posts should be sanctioned by the State
Government and all appointments to the said cadre must be
made by the State Government alone. Even the appointments
to the local cadre must be made by the Authority. The said
provisions were not complied with. It is accepted that no
appointment letter was issued in favour of the appellants. Had
the appointments of the appellants been made in terms of the
provisions of the Adhiniyam and the Rules framed thereunder,
the respondent Authority was statutorily enjoined to make an
offer of appointment in writing which was to be accepted by
the appellants herein. Who made the appointments of the
appellants to the project or other works carried on by the
Authority is not known. Whether the person making an
appointment had the requisite jurisdiction or not is also not
clear. We have noticed hereinbefore that in the case of Om
Prakash Mondloi, the CEO made an endorsement to the effect
that he may be tried in daily wages and should be entrusted
with the work of progress collection of ODA work. The said
order is not an “offer of appointment” by any sense of the
term.
XXX XXX XXX
31. The Standing Orders governing the terms and conditions of
service must be read subject to the constitutional limitations
wherever applicable. Constitution being the suprema lex, shall
prevail over all other statutes. The only provision as regards
recruitment of the employees is contained in Order 4 which
merely provides that the manager shall within a period of six
months, lay down the procedure for recruitment of employees
and notify it on the notice board on which Standing Orders are
exhibited and shall send copy thereof to the Labour
Commissioner. The matter relating to recruitment is governed
by the 1973 Act and the 1987 Rules. In the absence of any
specific directions contained in the Schedule appended to the
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Standing Orders, the statute and the statutory rules applicable
to the employees of the respondent shall prevail.”

19) The issue came up again in the case of M.P. State Agro Industries
Development Corporation Ltd. & Anr. v. S.C. Pandey wherein this Court held
that only because a temporary employee has completed 240 days of work, he
would not be entitled to be regularized in service. The Court also reiterated
that the Standing Orders categorize the nature of employment and do not
classify individual employees in different post according to the hierarchy
created in the Department and thus proviso to Rule 2 does not apply to
promotions or regularization in higher grade. We would like to reproduce
following paras from the said judgment:

“17. The question raised in this appeal is now covered by a
decision of this Court in M.P. Housing Board v. Manoj
Shrivastava [(2006) 2 SCC 702] wherein this Court clearly
opined that: (1) when the conditions of service are governed by
two statutes; one relating to selection and appointment and
the other relating to the terms and conditions of service, an
endeavour should be made to give effect to both of the
statutes; (2) a daily-wager does not hold a post as he is not
appointed in terms of the provisions of the Act and the Rules
framed thereunder and in that view of the matter he does not
derive any legal right; (3) only because an employee had been
working for more than 240 days that by itself would not confer
any legal right upon him to be regularised in service; (4) if an
appointment has been made contrary to the provisions of the
statute the same would be void and the effect thereof would
be that no legal right was derived by the employee by reason
thereof.

18. The said decision applies on all fours to the facts of this
case. In Mahendra L. Jain [(2005) 1 SCC 639 : 2005 SCC (L&S)
154] this Court has categorically held that the Standing Orders
governing the terms and conditions of service must be read
subject to the constitutional and statutory limitations for the
purpose of appointment both as a permanent employee or as a
temporary employee. An appointment to the post of a
temporary employee can be made where the work is
essentially of temporary nature. In a case where there existed a
vacancy, the same was required to be filled up by resorting to
the procedures known to law i.e. upon fulfilling the
constitutional requirements as also the provisions contained in
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the 1976 Regulations. No finding of fact has been arrived at
that before the respondent was appointed, the constitutional
and statutory requirements were complied with.
XX XX XX

22. Such appointments, in our opinion, having regard to the
decisions in Mahendra L. Jain [(2005) 1 SCC 639 : 2005 SCC
(L&S) 154] and Manoj Shrivastava [(2006) 2 SCC 702] must be
made in accordance with extant rules and regulations. It is also
a well-settled legal position that only because a temporary
employee has completed 240 days of work, he would not be
entitled to be regularised in service. Otherwise also the legal
position in this behalf is clear as would appear from the
decision of this Court inDhampur Sugar Mills Ltd. v. Bhola Singh
[(2005) 2 SCC 470 : 2005 SCC (L&S) 292] apart from Mahendra
L. Jain [(2005) 1 SCC 639 : 2005 SCC (L&S) 154).”

20) A direct judgment on the subject is State of M.P. & Ors. v. Lalit Kumar
Verma wherein it was held that a workman would be entitled to classification
as permanent or temporary employee if the conditions precedent are
satisfied. It was held that the respondent was not appointed against the clear
vacancy, he was not appointed in a permanent post or placed on probation.
This Court, thus, held that working on daily wages alone would not entitle
him to the status of permanent employee. Para 7 of this judgment needs to
be looked into.

“7. A workman, therefore, would be entitled to classification of
permanent or temporary employee, if the conditions
precedents therefor are satisfied. The respondent was not
appointed against a clear vacancy. He was not appointed in a
permanent post or placed on probation. He had also not been
given a ticket of permanent employee. Working on daily wages
alone would not entitle him to the status of a permanent
employee. ”

21) It is, thus, somewhat puzzling as to whether the employee, on getting the
designation of 'permanent employee' can be treated as 'regular’ employee.
This answer does not flow from the reading of the Standing Orders Act and
Rules. In common parlance, normally, a person who is known as 'permanent
employee' would be treated as a regular employee but it does not appear to
be exactly that kind of situation in the instant case when we find that merely
after completing six months' service an employee gets right to be treated as
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'permanent employee'. Moreover, this Court has, as would be noticed now,
drawn a distinction between 'permanent employee' and 'regular employee'.
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