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(A) To issue appropriate writ/direction and order directing the
respondent to grant the benefit of regularization of services to the
petitoners and other benefits attached to the post as a regular
employee.

(B) Petition may kindly be allowed by cammanding the respondent
to regularize the services of petitoner and confer benefits of
minimum pay to the Petitoner with arrears and consequential
benefits.

(C) Any other relief which this Hon'ble Court deems fit in the facts
and circumstances of the case may be awarded along with the cost
of the petition.
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4. After hearing learned counsel for parties and taking into
consideration the grievance of the petitioners, the present petition is
disposed of with liberty to the petitioners to file a representation
before the respondent No.2- Engineerin-Chief, PHE, Bhopal within
one month from today and if such a representation is submitted by
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the petitioners along with relevant circulars and order within
aforesaid period, the respondent No.2 shall consider and decide the
representation for regularization / classificastion as per Gout.
circulars within a period of 3 months from the date of receipt of the
representation bt passing a reasoned and speaking order.
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Heaving heard learned counsel for the parties, this Court is of the opinion that
the impugned judgment to the extent that it held the direction cannot be
issued for the creation of a post including a supernumerary post is warranted.
Nevertheless equally GDA as an authority and bound by the provision of Article
14 of the Constitution could not have permitted discrimination against one of
its employees given that other employees- who were concededly juniors to the
appellant: were regularized pursuant to the order of Labour Court. The award
was complied with, without demur.

In the circumstances, the Court hereby allow this appeal in part to
the extent that the regularization benefits given to the appellant are not
confined to the terms of the order dated 06.07.2019. It would be in line with
the order dated 23.10.2004 issued in favour of the other employees.

In other words, the appellant shall be entitled to all regularization
benefits with effect from the same dates as her 4 juniors were given by virtue
of the order dated 23.10.2004. The differential pay-scales fitment and pay
revision order shall be issued within four weeks, and consequential benefits
including monetary benefits, be granted in eight weeks.

The appeals are partly allowed to the above extent.
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2. It is submitted that petitioners are working as daily wagers from 1986 to
1994. It is further stated that certain employees have been classified
'appointed’ subsequent to the petitioners.

The petitioners have completed uninterrupted service for more than
25 years and all are eligible for regularization/classification as per Government
circular dated 16.5.2007. The petitioners have sent the legal notice through
counsel.
3. Counsel for the State submits that petitioners have directly approached this
Court before filing any representation before the competent authority.
4. After hearing learned counsel for parties and taking into consideration the
grievance of the petitioners, the present petition is disposed of with liberty to
the petitioners to file a representation before the respondent No.2-Engineerin-
Chief, PHE, Bhopal within one month from today and if such a representation is
submitted by the petitioners along with relevant circulars and orders within
aforesaid period, the respondent No.2 shall consider and decide the
representation for regularisation/classification as per Govt. circular within a
period of 3 months from the date of receipt of the representation by passing a
reasoned and speaking order.
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3. The case of the appellant is that he was engaged
in 1980 as a Supervisor, on daily rated basis, under a
project of the State Water Resources Department of
Madhya Pradesh. The appellant sought regularization
on the post of Supervisor/Time Keeper. Admittedly,
the minimum qualification for the said post was
matriculation with mathematics; a qualification which
the appellant did not possess. These qualifications
were relaxed by a Government Circular dated
31.12.2010 and the appellant sought his regularization
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on the post of Supervisor/Time Keeper, as he was
qualified for the post and had been working on daily
wage basis for a long period of time. In fact, in
another writ petition (W.P. 13997/2010) filed by the
appellant earlier, the High Court of Madhya Pradesh
vide order dated 02.11.2017, had given directions to
the State Government to decide the claim of the writ
petitioner in accordance with law. Vide order dated
18.06.2018 issued by the Office of Chief Engineer,
Rani Avanti Bai Lodhi Sagar Project, the claim of the
appellant for regularization was rejected for the
reasons that though the minimum qualifications of
matriculation with mathematics will not come in the
way for his regularization, but the fact remains that
the appellant was never appointed against any post.
Moreover, his appointment was never made by
the competent authority and there were no posts
available at the time for regularization. The appellant
on the other hand, had set his claim for regularization
as persons who were junior to him as daily wagers
were regularized in the year 1990 or even before. The
learned Single Judge while allowing the writ petition
gave directions for regularization of the appellant
from the date on which his juniors were regularized.
This order was challenged by the State Government
before a Division Bench which allowed the appeal of
the State Government. The Division Bench rightly
held that the learned Single Judge has not followed
the principle of law as given by this Court
in Secretary, State of Karnataka and Ors. v.
Umadevi and Ors. , as initial appointment must be
done by the competent authority and there must be a
sanctioned post on which the daily rated employee
must be working. These two conditions were clearly
missing in the case of the present appellant. The
Division Bench of the High Court therefore has to our
mind rightly allowed the appeal and set aside the
order dated 27.06.2019.

4, In view of the law laid down by the Constitution
Bench of this Court in Uma Devi (supra). the
appellant had no case for regularization. There is no
scope, hence, for our interference with the order of the
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Division Bench of the Madhya Pradesh High Court.
Appeal is dismissed.
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Aappeal (civil) 3595-3612 of 1999 '

" PETITIONER:
Secretary, State of Kamataka and ethers

RESPONDENT:
Umadev: and others

DATE OF JUDGMENT 10/04/2006

_ BENCH
Y .K. SABHARWAL ARUN KUMAR G.P. MATHUR CK THAKKER & PX.
BALASUBRAMANYAN

JUDGMENT:
JUDGMENT

v
L L
-~

WITH
CIVIL APPEAL NO 1861-2063/200] 3849/2001
3520-3524/2002 and CIVIL APPEAL NO. 1968 of 2006
arlsmg out of °LP(C)9103—9105 OF 2001 . :

P.K. BALASUBRAMANYAN, J.
Leave granted in SLP(C) Nos.9103:9105 of 2001

1. . “'Public employment in a sovereign socmllst secular democratic repubhc has
to be as set down by the Constitution and the laws made thereunder. Our constitutional
scheme enwsagcs employment by the Government and its instrumentalities on the basis -
of a procedure established in that behalf. Equality of opportunity is the hallmark, and the
~,+ Constitution has provided also for affirmative action o ensure that unequals are not
'~ treated equals. ' Thus, any pubhc employment has to be in terms of the constitutional
‘scheme. : :

2, A sovereign govemment consndermg the economic snluatxon in the country
- and the work to be got done, is not precluded from making temporary appointments or
engaging workers on daily wages.......... But, a negular process of recruitment or
appointment has to be resorted to, when regular vacancies in posts, at a particular pomt of
time, are to be filled up and the filling up of those vacancies cannot be done in a
haphazard manner or based on patronage or other cons'xderat:on.-. Regular appointment

must be the rule

bt

-
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: : ‘:.q « _ R
. -But sometimes this process is nm adhered to adid thc Con:.mutlonal schelﬂc ! "1‘ \
oF public employment is by-passed.......... It has also led to-persons who get employed, wy
without the following of a regular procedure or even through the backdoor or on daily '-:
W aiges, approaching Courts, seeking directions to make them permanent in their postsand
‘o prevent rt,gular recruitment to the concerned posts. Courts have not always kept the
legal aspects in mind and have occasmnally even stayed the regular process of
‘employment being set in motion and in some cases, even directed that these illegal,
irregular or improper entrants be absorbed into service. A class of employment which
can only be called 'litigious employment', has risen like a phocnix sermuSly impairing the
constitutional scheme.......... Itis time, that Courts desist from issuing orders preventmg
- regular selection or recruitment at the instance of such persons ‘and from issuing
directions for continuance of those who have not secured regular appoifitments as per
procedure established. The passing of orders for continuance, terds to defeat the very
Constitutional scheme of public employment It hasto be emplmalmd that this is not the
role envisaged for High Courts in the scheme of things and their wide powers under |-
Article 226 of the Constitution of India are not intended to be used for the purpose of
perpetuating illegalities, irregularities or improprieties or for scuttling the whole scheime
of public employment. Its role as the sentinel and as.the guardlan of equal nghts
pmlectlon shouid not be forgotten.

- - This Court has also on occasions issued directions which could nnt be amd w0
e -be consistent with' 'lhe Constituiional scheme of public employmeqt. Such directions are
‘issued p:w:umably on the basis of equitable considerations or individualization of justice.
The question arises, equity to whom? Equity for the handful of people who have
approached the Court with a -claim, or equity for, the :sgeming millions of this couniry
secking employment and seekmg a fair opportunily fof competing for employment?
When one side of the coin is considered, the other side of the coin, has.also to be
considered and the way open to dny court of law or justice, is to adhere to the law as faid
down by the Constitution and not to make directions, which st times, even if'do not run’
counter (o the Constitutional schenie, certaisily tend. to w..:r down the Censtitutional
requirements. Itis th:s conﬂlct that ig reflected in these cases referred to the Constlmtmn
Bench. e x

i _-_-rﬂ_.,-—-lﬂ-“

I i Thc Statca have ms'de ALL,, Rules or Regulat:ons for . :mplctrcntmg the
above constitutional guarantees end any recruitment to the service in the State or in they
Union is governed by such Acts, Rules and Regulations. The Constitution does not

* envisage .any employment ouude this constitutional scheine and wu.hout followmg the

. leqmremeniv set down them.n. o : _

: s

) | 1 fa, 3 In- spite of this .,chem.,, there may be oﬂcasmns when ﬁ\c sovereign Stntc or
its mstrumentehtlcs will have to cmploy persors, in posts which are temporary, o daliy
‘wages, as additional hands or taki 1g tham in without following the required procedure, to’
dnscharge the dutjes in respect of the posts that are sanctioned and that are required to be
filied in terms of the relevant procedure established by the Constitution or for work in
b..mporary post.. or pro_,ects that are not needed pezmanently This nght of the Union or

by .-
2L
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:Ef;ed' St the State Government cannot but be recognized and there ix nothing in the Constitifion

dail 'WI‘B;h'pmhlbfts such enggging of persons temporarily or on daily wages, to meet the

5 Y § -..3ds of the situation. But the fact that such engagements are resorted to, cannot be used

,t;:e’d to defeat the very scheme of public'empiloym_ent. Nor can a court say that the Union or

5 of the Stat: Goverpments c_io not have the right to engage persons in vartous capacities for 2

gal duration or until the work in a particular project is completed. Once this right of the
e

Goi.fgrnment is recognized and the mandate of the constitutional requirement for public
employment is respected, there cannot be much difficulty in coming to the conclusion
.that it is ordinarily not proper for courts whether acting under Article 226 of the
Constitution or under Article 32 of the Constitution, to direct absorption in permanent
employment of those who have been engaged without following a due process of
selection as-envisaged by the constitutional scheme, ' | '

L It cannot also be forgotten that it is not the role of courts to ignore,
encourage or approve appointments made or engagements given outside the
constitutional scheme. In effect, orders based on such sentiments or approach would
result in pérpetuating illegalities and in the jettisoning of the scherne of public
employment adopted by us whjje adopting the Constitution. ' The approving of such acts
also results in depriving many of their opportunity to compete for public employment.

13. ... Learned counsel for the State of Karnataka submitted that chaos has
been created by such orders without reference tc legal principles and it is time that this
Court sertled-the law once for all so that in case the court finds that such orders'should
not be made, the courts, especially, the High Courts would be precluded from issuing
such directions or passing such orders. .......... It is necessary to put an end to uncertainty
and clarify the legal position emerging from the constitutional scheme, leaving the High

Courts to follow necessarily, the law thus laid down.

14. . Even at the threshold, it is necessary to keep in mind thé distinction between
regularization and conferment of permanence in service jurisprudence. In STATE OF
MYSORE Vs. 8.V. NARAYANAPPA [1967 (d) S.C.R.-128], this Court stated that it
was @ mis-conception to consider that regularization meant permanence. [n RN
NANJUNDAPPA Vs T. THIMMIAH & ANR. [(1972) 2 S.C.R. 799], this Court dealt
‘with an argument that regularization would mean conferring the quality of permanence

- " on the appointment. This Court stated:- o

“Counsel ‘on behalf of the respondent contended that regularization would mean
conferring the quality of permanence on the appointment, whereas counsel on behalf of
the State contended that regularization did not mean permanence but that it was a case of
regularization of the rules under Article 309. Both the contentions are fallacious. If the
appointment itself is in infraction of the rules or if it is in violation of the provisions of
the Constitution, illegality cannot be regularized. Rarificatio.. 1 regularization is possible
of an act which is within the power and province of the authority, but there has been
some non-compliance with procedure or manner which does not go to the root of the
appointment. Regularization cannot be said to be a mode of recruitment. To accede to
such a proposition would be to introduce a new head of appoiniment in defiance of nslee
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“and on prmmple, we see No.reason not to. accept the proposmon as enunciated in the %s

[ Th:s right of the éxecutive-and that of the court, would not extend to

.4 |
or it may have the etfect of settm&, at naughl the rufes.” in. BN, Nagarajan & Ors. k, 5 -f
Sute of Karnataka & Ors. [(1979) 3 SCR 937]. this court clearly held that the words cov

"repular” or "mgulanzatlon do not connote permanence ¢ and cannot be construed soasto § +°

"convey an idea of the nature of tenure ot appointments. ‘They are terms calculated to

condone any procedural irregularities and. are meant to cure only such defects as are { -2¢

" attributable to ‘methodology followed in making ' the appointments.  This court }- a

emphasized that when rules framd under Article 309 of the Constitution of India are in | ¢
force, no regularization is perr issible in exercise of the executive powers of the A
.Government under Article 162 o€ the Constitution i in contravention of the niles. These { *
decisions and the prmt‘.xpléﬁ‘*recogmzed therein have not been dissented to by this Court ‘| ™

above decisions. We have, therefore, to keep this distinction in mind and proceed on the -
basis that only something that is irregular for want of compliance with one of the [
elements in the process of selection which does not go'to the root of the process,canbe |
regulatized and that it alone can be regularized and granting permanence of employment  }
is a totally different concept and cannot be equated \nth re{,ulanzanon _

the executwe or the court being in a position to’ dxrcct that an-appointment made in clear
wolquon of the constitutional scheme, and the statu[ory rules made in that behalf can be
treated-as permanent or can be: dlrccted to be treated as pcnnanent

17. j  One aspcct arises. Obwously, 1he State is’ also controlled by economic
considerations and financial implications of any pubhc employment “The viability of the
department or the instrumentality or of the projegt is also of equal concem for the State.
The State works out the scheme taking into consideratioy the financial implications and
the economic aspects. Can the court impose on the State a financial burden of this nature
by insisting on regularization or permanence in employment,-when those employed
temporanly are not needed permanently or regularly?.......... So, the court ought not to
impose a financial burden on the State by such dsrectlons as such d:rectmns may turn

, countcr—productwe '

- TR, _The Court appears 10 have been deahng with a scheme for equal pay for

equal work' and in the process, without an actual discussion of the question. had
approved a scheme put forward by the State, prepared obviously at the direction of the
Court, to order permanent absorption of such daily mted workers. - With respect to the »
learned Judges the decision cannot be said to lay down any law, that all those engaged
on daily wages, casually, temporarily, or when no sanctioned post or vacancy existed and

- without following the rules of selection, should be absorbed or made permanent though

not at a stretch but gradually If that were the r.mo Wlt“ spect, we havc to dlsagme
with it. -' ) . L5

BT 7 e in connection W|tl particular project; ori wmplctmu of that work or

; of 1hat pmject, those who were temporanly engaged or employed in 1hat work or project

aW |
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Lculd not claim any right to continue in servicé :md the l h;ph Court.cannot direct lhat they
b f‘ommued or absorbed elscv.hcrr: -

24, CT 8 e Appomtment on dally wage basis is uut an appomlmcnt to a post
accordmg to the Rules." Their Lordships cautioned that if’ directions are gwen to re-
engage such persons in any other work or appoint them against existing vacancies, "the
1ud1c1a! process would become another mode of recruitment dehors the rules."

29, i ,..bthere was no p »wer in the State under. Art. 162 of the Consutunon of
India to makc appointments and cven if there was any such power, no appointment could

be made in contravention of statutory rules. This Court also held that past alleged
e ¥ regulansatmn or appomtment does not connote entitlement to further regularization or
_appointment. It was further held that the High Court has no Junsdlctnon to frame a
scheme by itself or direct the framing of a scheme for regulan zation. -

- - VR — Therefore, consistent with the scheme for publlc employment, this Court
while laying down the law, has nccessanly to hold that unless the appointment is in ten'ns :
. of the relevant rules and aﬂe.r a _proper competition among qualified persons, the same
.“would not confer any right on ‘thesappointee. If it is a contractual appointment, the
appointment comes to an end at_the end of the contract| if it were an engagement.or’
.appointment on daily wages or casual basis, the same would conie t6 an end when it is
discontinued. Similarly, a temporary employee could not claim to be made permanent ori
~ the expiry of his term of appointment. It has also to be clarified that merely because a
temporary employee or a casual wage worker is continued for a.time beyond the term of
_his appointment, he would not be entitled to be absorbed, in regular: service or made
. permanent, merely on the strength of such continuance, if the original appointment was
not made by following a due process of selection as envisaged by the relevant rules. Itis
not open to the court to prevent regular recruitment- at the- instance of temporary
employees whose period of employment has come to an end or of ad ho¢ employees who
by the very nature of their appointment, do not acquire any right. ngh Courts acting
under Article 226 of the Constitution of India, should not ordinarily issue directions for
“absorption, r@gulanzatwn, or permanent continuance unless the recruitment itself was
made regularly and in terms of the constitutional scheme. Merely because, an employee
,had continued under cover of ‘an order of Court, which we have described as 'litigious
o’ employment' in the earlier part of the judgment, he would not be entitled to any right to
be absorbed or made permanent in the service. In fact, in such cases, the High Court may
not be justified in issuing interim directions, since, after all, if ultimately (he employee
~ approaching it is found entitled to relief, it may be possible for it to mould the relief in’
such a manner that ultimately no prejudice. will be caused to him, whereas an interim
direction to_continue his employment would hold up the regular procedure for selection
or impose on the State the burden of paying an employee wi.. is really not required. The
courts must be careful in ensuring that they do not interfere unduly with the economic
arrangement of its' affairs by the State or its instrumentalities or lend themselves the
instruments 1o facilitate the bypassing of the constitutional and Statutory mandatcs

a»‘«r | |



39, - s Those who are working on daily wages formed a class by themselves,
they cannot claim that they are discriminated as against those who have been regularly
~ fectuited on the basis of the relevant rules. No right can be founded on an employment {
on daily wages to claim that such employee should be treated on a par with a regularly | -

" recruited candidate, and made permanent in employment, even assuming that the
principle could be invoked for claiming equal wages for equal work. There is no |
fundamental right in those who have been employed on daily wages or temporarily oron | ©
~ contractual basis, to claim that th=y have a right to be absorbed in service. :
40. sl It is therefore not possible to accept the argument thatithere must be a
direction to make permanent all the persons employed on daily wages. When the court is
approached for relief by way of a writ, the court has necessarily to ask itself whether the
person before it had any legal right to be enforced. : /

44. _Onc'aspect needs to be clarified. There may be cases where irregular
" appointments (not illegal appoiniments) as explained in S.V. NARAYANAPPA (supra),
RN. NANJUNDAPPA -(supta), and BN. NAGARAJAN (supra), and referred to in

paragraph 15 above, of duly qualified persons in duly sanctioned vacant posts might have

been made and the employees have continued to work for ten years or more-but without
the intervention of orders oficburts or of tribunals. The question of regularization of the
services of such employees may have to be considered on merits in the light of the
principles settled by this Court in the cases above referred to and in the light of this
judgment. In that context, the Union of Indlig, the State Governments and their
instrumentalities should take steps to regularize as a ofte time measure, the services of
such irregularly appointed, who have worked for ten years or more in-duly sanctioned
posts but not under cover of orders of coyrts or of tribunals and should further ensure that
regular recruitments are undertaken to fill those vacant sanctioned posts that require to be
' filled up, in cases where temporary employees or daily wagers are being now employed.
The process must be set in motion within six months from this ddte, We also clarify that
regularization, if any already made, but not subjudice, need not be reopened based on this
judgrment, but there should be no further by-passing of the constitutional requirement and
regularizing or making permanent, those not. duly appointzd as per the constitutional
scheme. ' ' FENE I %
E - 2 . A
45. It-is also clarified that those decisions which run counter to the principle
settled in this decision, or in which directions running counter to what we have held
herein, will stand denuded of their status as precedents. . |

—— o —"
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